
Page 1 of 6


PRIVATE 


Stanford Law School

Final Examination in # 577 Voting Rights and Reapportionment


Spring Term 1999


Professor Karlan

May 12, 1999

Take-Home Exam
Time: 7( hours

Pick Up: 8.30 a.m., Room 100
Three questions

Return: 4 p.m., Room 100


INSTRUCTIONS

1.
This is a one-day, take-home exam.  It is open book.  In answering the questions, you may consult any materials you wish, but you may not consult any person.

2.
Typed answers must be double spaced.  Hand-written answers must be written in ink, written on the front side of each bluebook page only, and written on every other line.

3.
This examination is meant to test your analytic skills, creativity, and understanding of the material, not your ability to download your class notes, your typing speed or your handwriting stamina.  There is therefore a word limit: you may not write more than 2500 words.  (This is roughly 9( double-spaced, typed pages using 12-point type and one-inch margins.)  You must indicate on your examination how many words you have used.  This can be done either by using a word counting program (if you do the exam on a computer) or by counting at least two pages of your handwritten or typed answer and estimating.  If you go over the word limit, you will be penalized.

4.
Questions 1 and 2 each count for 40 percent of your score.  Question 3 counts for 20 percent.  You might want to budget your time, effort, and words accordingly.  Please be clear which question you are answering and, where relevant, which subpart.

5.
Please note the honor code acknowledgment on the last page of the exam.

6.
Thanks for being such a terrific class.  Good luck and have a wonderful vacation!


QUESTION 1

In 1996, the voters of California passed Proposition 198, enacting what is called a blanket primary law.  Blanket primaries differ from both open and closed primaries in that registered voters may participate in the primary of more than one party on the same ballot.  In a closed primary, a voter may participate only in the primary of the party in which he or she is registered.  In an open primary, a registered voter may request the ballot of any party, whether registered in that party or not, but may vote only for the primary candidates of that party. A blanket primary permits voters to vote for any candidate in any party without being registered in that party.  The ballot includes all candidates running in the primary of all parties, thereby allowing the voter to choose which party(s primary to vote in on an office-by office basis (e.g., voting among the Republicans for governor; among the Democrats for senator, etc.).


Proposition 198 was challenged by the State(s political parties, who argued that the blanket primary interferes with their rights under the First and Fourteenth Amendments to choose their nominees.  They further argued that the blanket primaries are an invitation to political mischief by special interest and political consultants.


The State, however, responded that there is a sufficient state interest in guaranteeing openness of the political process and that insuring the responsiveness of the political parties outweighed any burden that the system might impose.  


The district court upheld Proposition 198.  The court concluded that although the burdens are not negligible, Proposition 198 must be seen (as the latest development in a history of political reform measures that began in the Progressive Era.(  These measures sought to diminish the importance of political parties and to enhance the democratic nature of the political process.  The court accepted the State argument that the blanket primary opens up the candidate selection process to independents and minority party voters in safe districts, and diminishes the power of party members and loyalists.  The court also accepted the State(s argument that this in turn should increase voter turnout.  The court concluded:

The fundamental goal of enhancing representativeness by providing all voters with a choice that is not predetermined by party members alone can only be advanced by the blanket primary.  Proposition 198 is a non-discriminatory measure that was adopted by a clear majority of votes, with a convincing margin from both major parties, and which advances interests that are uniquely those of the State and its electorate as opposed to the parties.  These interests outweigh the also substantial interest that the political parties have in controlling who votes in the primary.

The Ninth Circuit affirmed the district court, but without opinion.  


You are a summer associate (or permanent associate) at Tinker, Evers, & Chance, an elite boutique law firm.  You have been assigned to help draft a petition for certiorari to the United States Supreme Court on behalf of their pro bono client, the California Republican Party.  The partner in charge of your assignment has pointed you to Supreme Court Rule 10, which provides in pertinent part, that

Review on a writ of certiorari is not a matter of right, but of judicial discretion.  A petition for a writ of certiorari will be granted only for compelling reasons. The following, although neither controlling nor fully measuring the Court's discretion, indicate the character of the reasons the Court considers:


. . . .

(c) ... a United States court of appeals has decided an important question of federal law that has not been, but should be, settled by this Court, or has decided an important federal question in a way that conflicts with relevant decisions of this Court.

And she has asked you to take a first stab at drafting the argument section of the petition.


END OF QUESTION 1


*  *  *  *  *


QUESTION 2

Answer Subparts A, B, and C

In June 1998, the Dougherty County (Georgia) Board of Education voted to change from an at‑large voting system to a single member voting system pursuant to Ga. Rev. Stat. ( 2459(A), which provides, in pertinent part, that "[i]f, for the prior school year, a school district had an average daily attendance of at least one thousand and the total minority enrollment in the district, as reported to the department of education, was at least twenty‑five per cent of the total enrollment of the district, the governing board may vote to implement an alternative election system for the election of governing board members. . . ."  Section 2459(B) provides that if a board of education decides to adopt a single-member district plan, the system will be phased in by assigning district numbers to each of the new single member districts "in ascending order according to the percentage of the district's minority population in each single member district."  The Dougherty County Board has five members; three have terms scheduled to expire in 1998; the other two have terms scheduled to expire in 2000.  Thus, districts 1, 2, and 3 will elect their representatives in 1998; districts 4 and 5 will elect their representatives in 2000.


The first election under the system is set for September 1998, and in late August, Blanche Dubois, a white voter in Dougherty County who lives in the all-white District 5, appears at the Law Offices of Albie Frost, P.C., a solo practitioner, asking him to stop the election.  Albie does not have time to investigate all of Blanche's possible claims.  He only has time to write a brief motion (certainly no more than a page long) seeking a preliminary injunction.

A.
What is Blanche's best legal argument?


* * *


It's now 1999, and Blanche's lawsuit, whatever its result, is ancient history.  Assume, in fact, that she died before the court could issue a decision and her suit was therefore dismissed.


A black voter who lives in District 3, which is 53% white, Anthony Adverse, decides to challenge ( 2459.

B.
The board of education has moved to dismiss Anthony's lawsuit on standing grounds.  It says that Anthony has suffered no "injury in fact," since blacks make up only 33 percent of the county's population, and Districts 1 and 2 are 61% and 55% black, respectively.  What is Anthony's best response?


* * *


Assume that Anthony moves to Alabama and that his case is therefore dismissed as moot.  Now, Daniel Deronda, a white resident of District 5, takes up the cudgels.  He files a motion for summary judgment on the constitutionality of section 2459(a). (He is not challenging section 2459(B).)  He makes the following argument:


Section 2459 is explicitly race‑based, mandating strict scrutiny review. In order to satisfy such strict review, the proponent of the statute must show that it is narrowly tailored to further a compelling state interest. The statute fails to survive strict scrutiny.  

   There is no compelling interest to justify the racial discrimination of section 2459(A).  The legislative history of section 2459(A) reveals that the Georgia Legislature enacted this statute in response to past litigation in school districts other than Dougherty County's.


The fact that no black has ever been elected to the Dougherty County Board of Education is irrelevant.  The relevant intent here is the Georgia Legislature's and there are plenty of blacks in the Georgia Legislature.


Moreover, section 2459 is not narrowly tailored. Even if discriminatory voting practices in some districts justified enactment of the statute, section 2459 permits even districts which are not engaged in dilution to adopt single-member district systems.  Cf. Bush, 116 S. Ct. 1941, 1963 (1996) ("A reapportionment plan would not be narrowly tailored to the goal of avoiding retrogression if the State went beyond what was reasonably necessary to avoid retrogression.") (quoting Shaw v. Reno, 509 U.S. 630, 655, (1993)). Because the statute is not narrowly tailored to serve a compelling interest, it is unconstitutional.


C.
You have been hired by the State of Georgia and the Dougherty County Board of Education to defend them against Deronda's lawsuit.  What do you recommend?  If there is additional factual investigation that you think is necessary, identify its scope.


END OF QUESTION 2


*  *  *  *  *


QUESTION 3

Answer either Subpart A or Subpart B

A.
It's now the Year 2001.  The census figures have just been released and it's time for reapportionment.  Dothan, Texas, is a city of 10,000 on the banks of the Pedernales River which runs from north to south.  One thousand two hundred of the city's residents are Hispanic.  Dothan is governed by a five-member city council, elected from single-member districts.  In the 1991 redistricting, the city drew one majority-Hispanic district, along the Pedernales' banks in a neighborhood known as "the Flats."  As a result of historic residential segregation, socioeconomic disparities, and current choice, virtually all of Dothan's Hispanic residents lived in the Flats.  Thus, that district had 1100 Hispanic and 750 Anglo residents.


In 2000, there was catastrophic flooding along the Pedernales just north of Dothan.  Accordingly, the Army Corps of Engineers decided to run a new channel through part of the Flats.  So it condemned the houses of 600 residents, all of them Hispanic.  The residents were fairly compensated for the value of their houses and relocated to "the Heights," a new neighborhood on the other side of Dothan, where they were provided with attractively landscaped townhomes.  The Heights is separated from the Flats by a railroad line, an uninhabited wildlife refuge, and Dothan's downtown business district.


The census figures reveal that Dothan's population is now 15,000.  Most of the growth is in Anglo retirees from the North, so the city now has 13,500 Anglo residents and 1,500 Hispanic residents.


The city has hired you to analyze the question whether they must draw a new majority Hispanic district when they reapportion.  They ask you what the unsettled questions of law are.


B.
Sachermom, Oregon, is a small town of 1000.  The city has recently experienced a serious "gender gap" in local issues.  The town currently elects its five-member board of selectmen in nonpartisan at-large elections.  Although large numbers of women show up at selectmen's meetings to press their concerns, they are patronizingly ignored by the city fathers.  In particular, the residents of the Oliver Wendell Homes, a public-housing project with 100 residents located on the wrong side of the tracks and inhabited largely by single mothers with children, are essentially ignored. Citizens for a Better Sachermom (CBS)  is preparing an initiative to put on the ballot changing the election system.  CBS asks you to attend its next meeting and describe the various alternatives it might propose and what their relative advantages and disadvantages would be. 


END OF QUESTION 3


*  *  *  *  *

END OF EXAMINATION


Unless your exam is turned in by 4:00 p.m., collectors will be required to report your examination as being late.  The decision whether to accept late examinations, and whether and to what extent to penalize lateness, will be dependent on faculty action.

Please write at the end of your examination the following statement:

"I ACKNOWLEDGE AND ACCEPT THE HONOR CODE."  Sign your examination number.
PLEASE ALSO REMEMBER TO INDICATE HOW MANY WORDS ARE IN YOUR ANSWER!!!!

