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PRIVATE 


STANFORD UNIVERSITY


School of Law


Final Examination in #577 Voting Rights and Reapportionment


Professor Karlan

Due: December 18, 1996
Word Limit: 2500 words


Three Questions


INSTRUCTIONS


listnum "WP List 0" \l 3
This examination consists of three questions.  The first question counts for 50 percent of your score, the second question for 20 percent, and the third question for 30 percent.  Budget your time and words accordingly.  I recommend spending at least one hour thinking about and outlining your answers.


listnum "WP List 0" \l 3
There is a total word limit for the examination of 2500 words, excluding page numbers and your honor pledge.  If you are typing your answers, this works out to about 10 double-spaced pages with regular margins.  You must write, at the end of your examination, the number of words you have used.


listnum "WP List 0" \l 3
This examination is open book.  You may use any materials you choose but you may not consult any other person.


listnum "WP List 0" \l 3
Please write legibly.  If you use a blue book, please write on only one side of the page and skip lines.  Typing (double spaced) would be greatly appreciated.


listnum "WP List 0" \l 3
Please write at the end of your examination the following statement: "I accept and acknowledge the Honor Code," and sign your examination number (not your name).


Good luck!  Enjoy your vacation and the New Year.  And thank you all for teaching me so much.


PART 1  (50 percent)

In 1987, the black citizens of Alistair County, Alabama, brought a section 2 lawsuit challenging the use of at-large elections to select the three-member county commission.  At trial, the evidence showed that blacks were 25 percent of the county's total population of 10,000, and 20 percent of the voting-age population of the county.  The bulk of the county's black population lived in two communities strung out along the Raggedy River on the east side of the county -- Fosgrove Flats and Holly Heights.  See Figure 1.


The district court found that voting in Alistair County had been racially polarized and that no candidate sponsored by the Alistair Progress Alliance, a political organization active in the black community, had ever been elected to office.


The County conceded liability under ( 2 of the Voting Rights Act.  But the incumbent commissioners did not want to give up their seats.  So they proposed increasing the commission's size to five seats.  Under Alabama law, any such increase would normally have to be approved by 70 percent of the electorate at the next general election.  Although 65 percent of the voters in the November 1988 election voted in favor of the plan, that was insufficient to enact it.  Nevertheless, the district judge, the Hon. Jefferson Jackson Johnson, decided to adopt the commissioners' proposal as a judicial plan.  He did make two significant alterations in the proposed majority-black district's shape, however.  First, he appended a narrow corridor running north from proposed District 5 to take in Bascom Bridge, the only river crossing within the county.  He thought such a connection was desirable to make the district -- the only one on both sides of the river -- "really contiguous ... so you can actually drive from one part to the other."  Second, in order to make District 5 one of the open seats, he drew an indentation in the northern part of District 5 to remove the residence of Chumley Beauregard, the most powerful incumbent commissioner.  See Figure 2.  The County submitted the plan to the Department of Justice for preclearance and it was approved.  Judge Johnson then entered a final decree imposing the remedy.  No party appealed.


The 1990 elections, the first held under the plan, produce the following Commission:

	PRIVATE 
District 1
	Anna Anderson

white Republican

	District 2
	Chumley Beauregard

white Democrat

	District 3
	Dana Delaney

white Republican

	District 4
	Frankie Frisch

white Democrat

	District 5
	George Gershwin

black Democrat



During the last few years of the 1980's, Alistair County experienced a huge influx of upper-class yuppie back-to-the-land exurbanites.  At the same time, a substantial number of families left Fosgrove Flats, which had flooded several times, and moved across the county line to Calvert County.  The 1990 census revealed the following:

	PRIVATE 

	1980 pop.
	1980 black

pop. (%)
	1990 pop.
	1990 black pop (%)

	District 1
	2000
	100 (5)
	8000
	160 (2)

	District 2
	2000
	200 (10)
	5000
	200 (4)

	District 3
	2000
	500 (25)
	3000
	600 (20)

	District 4
	2000
	500 (25)
	2500
	90 (3)

	District 5
	2000
	1200 (60)
	1500
	1350 (90)

	TOTAL
	10,000
	2500 (25)
	20,000
	2400 (12)



*  *  *  *

You are General Counsel to the Alistair County Commission.  The commissioners present you with two alternative plans they are considering adopting.

Plan X has the following demographic characteristics:

	PRIVATE 

	Population
	Black Population (%)

	District 1
	4100
	400 (9.7)

	District 2
	4100
	0

	District 3
	4100
	100 (2.4)

	District 4
	4100
	0

	District 5
	3600
	1900 (52.7)

	TOTAL
	20,000
	2400 (12)


A map of Plan X appears in Figure 3.

Plan Y has the following demographic characteristics:

	PRIVATE 

	Population
	Black Population (%)

	District 1
	4000
	0

	District 2
	4000
	0

	District 3
	4000
	0

	District 4
	4000
	0

	District 5
	4000
	2400 (60)

	TOTAL
	20,000
	2400 (12)


A map of Plan Y appears in Figure 4.  As he hands the maps to you, Chumley lets out a chuckle.  "This Plan Y is the greatest.  I managed to get both Anderson and Delaney's houses put in the Fifth District; they'll get wiped out, absolutely wiped out by Gershwin: he gives the voters what they want to hear and has 'em eating out of his hand."


The commissioners ask you to assess the possible legal challenges they face if they adopt either of the plans.  Moreover, they ask you to consider a recent letter to the Alistair Asterisk, the local newspaper and whether it portends trouble too:

TO THE EDITOR:

I have recently moved into Alistair County and am absolutely appalled that we have so many good-for-nothing, do-nothing commissioners.  Why can't we have three, like every other county our size, instead of five?  I've looked at Holder v. Hall, and it seems to me that the federal court had NO POWER, NO POWER at all, to force us to adopt a five-man commission, particularly seeing how now, although we whites are 88 percent of the county, we've only got 80 percent of the seats.  I plan to sue.








A Concerned Citizen


Part 2 (20 percent)

The practice of law in the state of Grace (America's new 51st state) is regulated by the Board of Governors of the Grace Bar Association.  The Board has 10 members, elected in the following way.  Grace is divided into 5 judicial circuits, with each circuit having at least one trial-level court.  The jurisdiction of the courts is defined on the basis of these circuits.  Each circuit has roughly the same number of residents, but some parts of the state are more litigious than others.  Thus, circuit A, in an urban area, has 4 times as many lawyers and judges as circuit B, in a more rural part of the state.  Each of these circuits elects one person, who must be an active member of the state bar, to the Board of Governors.  Only members of the bar are eligible to vote in these elections.


In addition, 3 seats are set aside for nonlawyers to ensure lay perspectives are adequately taken into account.  These seats are filled in a statewide, at-large election by the general public; to ensure that lawyers do not dominate the outcomes, only nonlawyers are eligible to vote for these seats.  Because Grace has many non-resident lawyers who are members of its bar, one seat is set aside for non-residents admitted to practice in Grace.  Only non-resident lawyers admitted to the Grace bar are eligible to participate in the election for this seat, which is conducted by mail.  Finally, the current President of the Bar Association is automatically appointed to the Board.


Assume that Grace is a racially and ethnically homogenous state (perhaps even incorporeal); hence, the state's scheme does not present any problems under the Voting Rights Act or any question of racial vote dilution under the Constitution.  Describe what constitutional challenges might be brought to Grace's plan and what you think the likely outcome of those challenges would be.


Part 3 (30 percent)

Comment on the following passage:


When it comes to voting rights, no good deed goes unpunished. Reliance on the equal protection clause brought the notion of equality to the forefront of the judicial conversation about politics.  But the invocation of an equality principle cannot circumvent hard normative choices about distributional aims.  In fact, by denying or repressing the messy realities of politics, the Supreme Court -- like a patient who stops taking her medicine as soon as her symptoms disappear -- has bred even more virulent forms of political rapacity.


*  *  *  *  *


END OF EXAMINATION


Remember to write, and sign your examination number to, the statement "I accept and acknowledge the Honor Code."

