Obviously, the numerous newspaper accounts of this AO have been extremely confusing, contradictory and not terribly informative to the lay reader -- or even to election-law attorneys!  I don't really blame the press.  There's good reason that their stories are so jumbled and opaque -- namely, that the FEC has over the years allowed this regulatory process to become an inscrutable, jargon-laden insiders' game, to the point where the Commission can issue long and extremely detailed AOs that barely mention, and do not even quote or describe, let alone analyze, the statutory provisions that the Commission supposedly is construing.
 

The principal statutory provisions at issue here are FECA’s limitations on individuals' "contributions" to political committees in 441a (i.e., $5000 annually to a particular committee; $37,500 cumulatively), and the requirement of 441b that unions and corporations may not use treasury funds to make "contributions" that are "in connection with" federal elections.  But you wouldn’t know about that from reading the FEC's AO, which barely mentions such contribution caps.  Instead, a reader of the AO would think that the key statutory provision is some sort of limit on political committees' "expenditures."  Of course, there is no such statute.  Nor is there any statute regulating the "federal election activities" of non-connected political committees (nor any limitation on committees' solicitations, contrary to the suggestion of the answer to Question 12).  Nevertheless, we now have a complex and convoluted AO that is primarily devoted to a careful parsing of whether committees' "federal election activities" constitute "expenditures"!  What's worse, when the Commission finally gets around to addressing the one question that does deal directly with the conduct that the statute actually addresses -- Question 13, which asks whether a donor violates the Act by giving so-called "non-federal" funds to a political committee with the stated purpose of affecting a federal election -- the Commission refuses to answer it because the question involves the "activities of a third party."  The irony in this, of course, is that for purposes of this AO the statute itself only regulates the conduct of those same third parties, namely, donors.  That is to say, the entire statutory predicate for the FEC's complex set of regulations of committees' spending, and for the FEC's detailed answers to most of the ABC questions, is a congressional restriction on "the activities of third parties" -- namely, donors -- that the FEC claims it is powerless to address in this AO!  (441b does contain a cognate prohibition on the "receipt" of union and corporate treasury funds; but that prohibition does not add anything to the contribution limitation, and, in any event, the FEC does not rely upon it.)
 

I am an outsider to this debate.  I come at as a generalist who tends to look in the first instance at the statute and caselaw; FEC-speak is not my native language.  So perhaps anything I propose here can and probably will -- some would say "should" -- fall on deaf ears.  Nevertheless, I would humbly suggest that, as this debate and the rulemaking go forward, it would behoove everyone involved, on all sides -- but especially the FEC -- to clear away 25 years of accumulated regulatory rhetoric, and to revisit and carefully address the statutes and constitutional precedents that the Commission is supposed to be interpreting here.  I do not by this mean that the FEC should, or should not, discard any pre-BCRA regulations.  Perhaps most or all of those regulations are valid; perhaps not.  Moreover, as I've written in prior posts, even if the regulations left something to be desired back when they were promulgated in 1980, there are very interesting and difficult questions about whether Congress has subsequently ratified them.  But in assessing those regulations, I think it would be very helpful -- for the Commission, for the regulated "communities," and, especially, for the press and public -- if everyone would step back and reacquaint themselves with, and clearly articulate, the statutory provisions that the Commission is supposed to be implementing here. 

 

So, what did the Commission decide in this AO?  
 

As I see it -- and again, my perspective might be quite different than that of those who are closer to the situation -- there are six big questions raised in the debate over 527s.  The AO addresses one of them directly.  (It also addresses numerous other matters involving, e.g., coordination, that I do not address here.)
 

First -- What is the test for determining whether an entity is a "political committee" under FECA in the first place?  This is an important question for at least two reasons:  (i) A political committee must register with the FEC and disclose all of its disbursements; and (ii) An individual can make a "contribution" of no more than $5000 annually to such a committee (assuming that that statutory limitation is constitutional as applied to an "independent expenditure only" committee -- which is a difficult and open question).
 

The Commission did not address this question.  The AO assumed for purposes of the opinion that ABC is a "political committee," because ABC conceded that it was such a committee, and filed and registered with the FEC as such.   Therefore, this will be the primary question addressed in the forthcoming rulemaking.  Back in March 2001, the FEC published a proposed regulation articulating several different ways that it could answer this very important question.  See http://www.fec.gov/pdf/nprm/def_committee/FR66n45.pdf.  But that proceeding is in "abeyance," and the Commission has never provided much detail as to how the question should be answered.  (The most extensive views are probably those contained in the FEC's briefs to the Supreme Court in Akins – see http://www.usdoj.gov/osg/briefs/1996/w961590a.txt and http://www.usdoj.gov/osg/briefs/1996/w961590b.txt -- but those briefs do not really resolve the question.)  In order for an organization to be deemed a "political committee" under FECA, two things must be true: 

(i) the entity must receive more than $1000 of contributions, or make more than $1000 in "expenditures," in a calendar year (see 2 U.S.C. 431(4)); and

(ii) the organization must be "under the control of a candidate," or its "major purpose" or "primary objective" must be "to influence political campaigns" (see MCFL, 479 U.S. at 262; Buckley, 424 U.S. at 79).

Therefore, in the rulemaking, the FEC will have to answer at least two difficult, and unresolved, questions:  (i) What constitutes an "expenditure" for purposes of determining whether an entity is a "political committee" in the first instance?  And (ii) How should "major purpose" be calculated?

Second – This is a subsidiary question to the first, namely, whether a 527 organization is automatically a "political committee" – or, at the very least, whether a 527 automatically satisfies the “major purpose” prong of the “political committee” test.  

The AO did not address this question, either, because the predicate for the AO was ABC's representation that it is a "political committee."  

Third – Should the FEC amend its longstanding allocation rules for political committees -- particularly the rules for GOTV and voter mobilization in 11 CFR 106.6, which permit committees to fund such activities overwhelmingly with “nonfederal” funds?

 

The Campaign Finance Center, Democracy 21, and Center for Responsive Politics urged the Commission to change its allocation rules to require that a much greater percentage (in some cases 100%) of a committee's disbursements for these activities consist only of so-called "hard" money, i.e., funds that were collected subject to the contribution limitations of 441a and 441b.  The AO did not resolve this question, either -- instead, it assumed for the most part that the FEC’s longstanding allocation regulations will continue to apply, unless and until the FEC changes them in a rulemaking.
 

Fourth -- If an individual, union or corporation expressly concedes that it is giving certain donations to a political committee (or, in the case of a union or corporation, to any other entity) for the purpose of influencing a federal election, is that donation subject to the contribution limitations and restrictions of 441a and/or 441b?
 

This, too, the AO declines to answer; but it might be addressed in the rulemaking.  The FEC in the past has shunned the use of so-called "subjective" tests in this context (see, e.g., the D.C. Circuit Orloski case), but it has indicated in this AO (see answer to question 12) that the stated intent of the entity soliciting the donation can render the money a "contribution" -- in which case it would appear that the donor's express intent should be given a similar legal effect, since it is, after all, the donor's "purpose" (not the recipient's intent) that the statute regulates.
 

Fifth -- Is the $5000 statutory limit on the amount an individual can "contribute" to a political committee constitutional as applied to an "independent expenditure only" committee?
 

The AO did not address this question.  It is very unlikely that the FEC  will address the constitutional question in its rulemaking.  After McConnell, there is now at least a colorable argument – but by no means a slam-dunk -- that the individual contribution cap is constitutional as applied to donations to an independent-expenditure-only political committee.  Therefore, it is almost inconceivable that the Executive Branch would conclude of its own accord that the statute is unenforceable in that application.  This question will be resolve by the courts.
  

Sixth -- Can a "political committee" use any so-called "soft" or "non-federal" funds to run ads that expressly support, attack, promote or oppose a federal candidate?
 

This is the principal question that the AO did answer -- and the answer was a qualified "no."  (“Qualified” because the AO also concluded that if a communication promotes, supports, attacks or opposes both clearly identified federal and non-federal candidates, it can be paid for with a mixture of “federal” and “non-federal” funds.)  Personally, I think there are very good arguments on both sides of this question.  However, for what it's worth, I think that the analysis that the FEC used to reach its conclusion here was unhelpful and confusing, and misidentified the relevant questions.
 

The FEC reasoned as follows:
 

1.  Such ads, when made by political committees, are per se made "for the purpose of influencing a federal election."
 

2.  Thus, such ads are "expenditures" when made by political committees -- indeed, they are "expenditures" even when they are "electioneering communications" broadcast within the window close to an election (even though BCRA appears to provide that if a broadcast is an "electioneering communication," it is not an "expenditure").
 

3.  Political committees may not use "soft" money to make any "expenditures."
 

Therefore, 
 

4.  A political committee may only use "hard," i.e., “federal,” funds (that is to say, funds donated in compliance with the statutory contribution restrictions) to pay for such ads.
 

In previous posts, I've discussed in some detail why I think this analysis is misguided (even if the conclusion might be largely correct).  I won't bore anyone by repeating my arguments here, except to give the following barebones descriptions of the problems:
 

-- Assertion No. 1 is not necessarily true as an empirical matter – such committee communications are not necessarily conveyed for the purpose of influencing federal elections, nor does BCRA say otherwise.  Moreover, the FEC’s use of the "support, attack, promote or oppose" standard here stretches well outside and beyond the limited context in which it is used in BCRA.
 

--  Even if such communications were always intended by committees to influence federal elections, they might not always be “expenditures” under FECA.  Assertion No. 2 does not adequately deal with the distinction in BCRA between "electioneering communications" and “expenditures.”
 

-- Most importantly, even if assertions Nos. 1 and 2 are correct, it is not clear that assertion No. 3 follows from the terms of the statute.  There is nothing in FECA that states that if an activity is an “expenditure” by a political committee, it must be financed only with hard money.  The FEC regulation imposing that rule is not a very tailored way of implementing the "contribution" limitations of 441a and 441b.  In particular, that rule does not adequately deal with the crucial "in connection with" language of 441b in the context of unions and corporations.  [Note that this objection potentially points in both directions, suggesting that in some respects the new FEC rule is too strict; in other respects, too permissive; but in all respects not the best way of implementing the statute.]
 

